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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

 
 
 
 
 
NEW ENGLAND CARPENTERS HEALTH 
BENEFITS FUND, PIRELLI ARMSTRONG 
RETIREE MEDICAL BENEFITS TRUST; 
TEAMSTERS HEALTH & WELFARE FUND 
OF PHILADELPHIA AND VICINITY; 
PHILADELPHIA FEDERATION OF 
TEACHERS HEALTH AND WELFARE 
FUND; DISTRICT COUNCIL 37, AFSCME - 
HEALTH & SECURITY PLAN; JUNE 
SWAN; BERNARD GORTER, SHELLY 
CAMPBELL and CONSTANCE JORDAN, 
 
 Plaintiffs, 
 

v. 
 
FIRST DATABANK, INC., a Missouri 
corporation; and McKESSON 
CORPORATION, a Delaware corporation, 
 
 Defendants. 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
C.A. No. 1:05-CV-11148-PBS 
 
 
 

 
NOTICE OF AMENDED [PROPOSED] ORDER IN CONNECTION  

WITH MOTION FOR PRELIMINARY APPROVAL OF THE  
PROPOSED SETTLEMENT AGREEMENT 

 
 

The Court granted preliminary approval of the proposed settlement between Class 

Plaintiffs and McKesson Corporation on January 23, 2009.  In connection with their motion for 

preliminary approval Class Plaintiffs submitted the original Settlement Agreement with exhibits 

[Docket No. 617] and an Amended Settlement Agreement without exhibits [Docket No. 690].  

Since then the Court has set a schedule for Final Approval of the Settlement, and the parties have 

updated the Exhibits to the Amended Settlement Agreement to reflect the schedule as well as 

clarify and improve the notice and claims forms.   



 

- 2 - 
001821-13  289271 V1 
 

For the convenience of Class Members and other members of the public, seeking 

information about the Settlement, Class Plaintiffs submit the attached amended proposed order 

(Ex. 1) with the schedule for final approval along with the Amended Settlement Agreement and 

updated exhibits (Ex. 2).  Additionally, the proposed order has been amended to encourage TPP 

Class Members to comply with the Claims Administrator’s request for information to help 

identify Co-Payor Consumer Class Members.  Section IV of the amended proposed order directs 

TPP Class Members to provide this information pursuant to Court’s October 11, 2006 protective 

order governing the use of confidential health information, immunizes them from liability for 

their compliance with this order, and grants the Claims Administrator the right to rely in good 

faith upon the data provided by TPPs when determining Co-pay Consumer check amounts. 

 

DATED:  March 4, 2009 By:  /s/ Steve W. Berman    
Thomas M. Sobol (BBO#471770) 
Hagens Berman Sobol Shapiro LLP 
One Main Street, 4th Floor 
Cambridge, MA  02142 
Telephone:  (617) 482-3700 
Facsimile:  (617) 482-3003 

 Steve W. Berman 
Sean R. Matt 
Nicholas Styant-Browne 
Barbara A. Mahoney 
Hagens Berman Sobol Shapiro LLP 
1301 Fifth Avenue, Suite 2900 
Seattle, WA  98101 
Telephone:  (206) 623-7292 
Facsimile:  (206) 623-0594 
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 Kenneth A. Wexler 
Jennifer Fountain Connolly 
Wexler Wallace LLP 
55 W. Monroe Street, Suite 3300 
Chicago, IL  60603 
Telephone:  (312) 346-2222 
Facsimile:  (312) 346-0022 

 Jeffrey Kodroff 
John Macoretta 
Spector, Roseman, Kodroff & Willis, PC 
1818 Market Street, Suite 2500 
Philadelphia, PA  19103 
Telephone:  (215) 496-0300 
Facsimile:  (215) 496-6611 

 Marc H. Edelson 
Edelson & Associates 
45 W. Court Street 
Doylestown, PA  18901 
Telephone:  (215) 230-8043 
Facsimile:  (215) 230-8735 

 George E. Barrett 
Edmund L. Carey, Jr. 
Barrett, Johnston & Parsley 
217 Second Avenue, North 
Nashville, TN  37201 
Telephone:  (615) 244-2202 
Facsimile:  (615) 252-3798 

 Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that a true copy of the above document was served upon the attorney of 
record for each other party through the Court’s electronic filing service on March 4, 2009. 
 
 
         /s/ Steve W. Berman  
        Steve W. Berman 

 

 

 

 

 

 



Exhibit 1 
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UNITED STATES DISTRICT COURT 
 

DISTRICT OF MASSACHUSETTS 

NEW ENGLAND CARPENTERS 
HEALTH BENEFITS FUND; PIRELLI 
ARMSTRONG RETIREE MEDICAL 
BENEFITS TRUST; TEAMSTERS 
HEALTH & WELFARE FUND OF 
PHILADELPHIA AND VICINITY; 
PHILADELPHIA FEDERATION OF 
TEACHERS HEALTH AND WELFARE 
FUND; DISTRICT COUNCIL 37, 
AFSCME - HEALTH & SECURITY 
PLAN; JUNE SWAN; BERNARD 
GORTER; SHELLY CAMPBELL and 
CONSTANCE JORDAN, 
 Plaintiffs, 
v. 
 
FIRST DATABANK,INC., a Missouri 
Corporation; and McKESSON 
CORPORATION, a Delaware Corporation,
 
 Defendants 
 

Civil Action No.  1:05-CV-11148-PBS 

 
[AMENDED PROPOSED] ORDER GRANTING PRELIMINARY APPROVAL 
OF THE MCKESSON SETTLEMENT, CERTIFYING THE U&C CLASS FOR 

PURPOSES OF SETTLEMENT ONLY, DIRECTING NOTICE TO THE CLASS 
AND SCHEDULING A FINAL APPROVAL HEARING  

WHEREAS, this matter has come before the Court pursuant to a Motion for 

Preliminary Approval of Settlement, Certification of Private Payor Settlement Class, 

Approval of Class Notice, and Scheduling of Final Approval Hearing;  



 

- 2 - 
001821-13  282722 V1 

WHEREAS, the Court finds that it has jurisdiction over this action and each of 

the parties under 28 U.S.C. §§ 1331 and 1332 and that venue is proper in this district;  

WHEREAS, this Court conducted a hearing on December 11, 2008, with regard 

to a Settlement between plaintiffs and McKesson Corporation, and has fully considered 

the record of these proceedings, the representations, argument, and recommendation of 

counsel for the moving parties, and the requirements of law;  

WHEREAS, in response to an objection made by certain absent class members 

referred to as the Independently Represented Third Party Payors (the “IRTPPs”), the 

parties submitted an Amended Settlement Agreement on January 21, 2009; and 

WHEREAS, the IRTPPs have withdrawn their objection to preliminary approval 

of the Settlement.   

IT IS HEREBY ORDERED THAT: 

I. Preliminary Approval of the Amended Settlement Agreement and 
Release and Certification of Private Payor Settlement Class 

The terms of the Settlement Agreement and Release between plaintiffs and 

defendant McKesson Corporation (“McKesson”), dated November 20, 2008, as amended 

by the Amended Settlement Agreement dated January 21, 2009, including all exhibits 

thereto (the “Amended Settlement Agreement” or “Settlement,” attached hereto as 

Exhibit 1) are preliminarily approved, subject to further consideration thereof prior to or 

at the Final Approval Hearing provided for below.  Unless otherwise provided herein, the 

terms defined in the Amended Settlement Agreement shall have the same meaning in this 

Order.  The Amended Settlement Agreement was entered into at arms length by 

experienced counsel and only after extensive arms length negotiations lasting many 

months.  Both the Settlement and Allocation negotiations were presided over by an 
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experienced mediator.  The Amended Settlement Agreement is not the result of collusion.  

The Settlement bears a reasonable relationship to the claims alleged by plaintiffs and the 

litigation risks of plaintiffs as well as McKesson.  The Settlement is sufficiently within 

the range of reasonableness so that notice of the Settlement should be given as provided 

by this Order. 

The Court further finds, on a preliminary basis for settlement purposes only, that 

the Rule 23 factors are present and that certification of the following subclass is 

appropriate under Rule 23(a) and (b)(3) of the Federal Rules of Civil Procedure.   

Class 3: Cash Payor Settlement Class: All uninsured or 
underinsured individual persons who, during the period 
from August 1, 2001, through the date of the Settlement 
Court’s preliminary approval of the Settlement, paid or 
incurred a debt enforceable at the time of judgment in this 
case for any of the drugs listed in Appendix A to Plaintiffs’ 
Third Amended Complaint, Docket Entry #360 (“Marked 
Up Drugs”). 

The Court previously certified a class of TPPs and a class of consumers who paid 

percentage co-pays.  Although similar in many respects to the previously certified classes 

the proposed U&C Class is distinguishable in that U&C class members paid the cash or 

usual and customary (“U&C”) price, whereas members of the certified classes purchased 

drugs according to an AWP-based contractual reimbursement formula.  In support of 

their motion to certify the U&C class, plaintiffs submitted a report by their expert, 

Dr. Hartman, opining that U&C prices are formulaically tied to AWP, as well as 

deposition testimony, declarations, and documents produced by retail chains and other 

third parties relating to U&C pricing.   

On the record currently before it, the Court finds that there is sufficient evidence 

to support certification of the Cash Payor Settlement Class for the purposes of 
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preliminary approval of the proposed settlement.1  Specifically, the Court preliminarily 

finds for settlement purposes only that the proposed Cash Payor Settlement Class satisfies 

the following factors of Rule 23(a) and (b)(3): 

Rule 23(a) 
 

(a) Numerosity:  Numerosity is established in that the size of the proposed 
class, even if not exactly determined, is sufficiently large to make joinder 
impracticable, given the relevant circumstances.  In re Relafen Antitrust 
Litig., 22 F.R.D. 260, 267 (D. Mass 2004)(Young, J.) In this settlement, 
the proposed class encompasses millions of uninsured and underinsured 
consumers who have asserted claims or potential claims against the 
settling defendant. Thus, the Rule 23(a)(1) numerosity requirement has 
been met. 

(b) Commonality:  Generally, the commonality requirement is easily met, 
provided that at least one common question of law or fact exists.  In re 
AWP, 230 F.R.D. at 78.   

The numerous common factual and legal issues to be decided include, but are not 

limited to, the following: 

 
a. Whether AWPs published by First Data are used as a contractual 

benchmark for payments by third-party payors for drugs; 
 
b. Whether defendants engaged in a course of conduct that 

improperly inflated the WAC-to-AWP markup and the ultimate 

                                                 
1 While the Court has previously expressed concern about the manageability of the 

proposed U&C class, those concerns are not relevant to certification of a settlement class.  
See Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 620 (1997) (“Confronted with a 
request for settlement-only class certification, a district court need not inquire whether 
the case, if tried, would present intractable management problems, see Fed. Rule Civ. 
Proc. 23(b)(3)(D), for the proposal is that there be no trial.”).  The Court further notes 
that McKesson has consented to certification of the Cash Payor Settlement Class for 
settlement purposes only, without prejudice to McKesson’s ability to oppose such 
certification if the Court does not give final approval to the Settlement.   
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AWPs or cash price used by plaintiffs and Class Members as the 
basis for reimbursement; 

 
c. Whether defendants agreed to artificially inflate the published 

AWPs and the cash price for the drugs that are the subject of this 
complaint or the inflation of the cash price was a foreseeable 
consequence of an agreement to increase AWPs;  

 
d. Whether defendants engaged in a pattern and practice that caused 

plaintiffs and Class Members to make inflated payments for brand 
name drugs; 

 
e. Whether defendants engaged in a pattern of deceptive and/or 

fraudulent activity intended to defraud plaintiffs and the Class 
Members; 

 
f. Whether defendants formed enterprises for the purpose of carrying 

out the 5% Scheme; 
 
g. Whether defendants used the U.S. mails and interstate wire 

facilities to carry out the 5% Scheme; 
 
h. Whether defendants’ conduct violated RICO. 
 

(c) Typicality:  The proposed class representatives’ claims arise from the 
same course of conduct and share the same legal theory, as do the claims 
of the putative Class members.  Furthermore, the proposed class 
representatives will advance the interests of all class members.  The 
proposed class representatives’ claims are typical of those of the proposed 
Class and satisfy Rule 23(a)(3). 

(d) Adequacy:  The proposed class representatives assert claims representative 
of the claims of the entire class with regard to pharmaceutical purchases.  
As such, even though the claims may not be identical to every claim of 
every putative Class member, the proposed class representatives can 
adequately represent the putative Class.   

The adequacy factor also considers Class Counsel.  In this case, Class 
Counsel regularly engage in complex litigation similar to the present case 
and have dedicated substantial resources to the prosecution of this matter.  
The adequacy requirement is satisfied. 
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 Rule 23(b)(3) 

(e) Predominance:  There is predominance.  The common legal and factual 
issues listed above predominate and apply to of all claims and defenses in 
the litigation. All of these common questions constitute a significant part 
of each individual plaintiffs’ and Class members’ case.  The resolution of 
these questions will either prove or disprove essential elements of every 
Class members’ claims and will do so on a simultaneous, class-wide basis.   

(f) Superiority:  A settlement class that will resolve the issues common to all 
Class members is superior to numerous trials that would risk disparate 
results for similarly situated people and entities.  The cost of litigation on a 
case by case basis would be extremely costly for each plaintiff and the 
putative Class members.  Piecemeal litigation would also tax the resources 
of the judiciary, and could result in inconsistent adjudications.  
Consequently, the requirements of Rule 23(b)(3) are satisfied. 

In the interest of clarity, the Court notes that the Court makes the above findings 

regarding certification of the proposed Class for the purposes of settlement only.  Further, 

the Court’s findings regarding the class certification requirements of Rule 23(a) and 

(b)(3) are subject to a fairness hearing at a later date. 

In addition to the Cash Payor Settlement Class, the Settlement also includes the 

Co-Pay Consumer and TPP classes previously certified in the Court’s March 19, 2008 

Order.  The March 19 Order defines these classes as follows, with the correction of the 

end date of the class period from May 15, 2005 to March 15, 2005 to conform to the 

pleadings and plaintiffs’ motion for class certification:  

[T]he Court certifies the following class for a period 
beginning August 1, 2001 and ending on March 15, 2005 
for all purposes [hereinafter the “Class Period”]: 

Class 1, Consumer Purchasers:  All individual persons who 
paid, or incurred a debt enforceable at the time of judgment 
in this case to pay, a percentage co-payment for the Marked 
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Up Drugs during the Class Period based on AWP, pursuant 
to a plan, which in turn reimbursed the cost of brand-name 
pharmaceutical drugs based on AWP.   

The Court also certifies the following class for a period 
beginning August 1, 2001 and ending on December 31, 
2003 for the purposes of damages, and for a period 
beginning August 1, 2001 and ending March 15, 2005 for 
purposes of liability and equitable relief: 

Class 2, Third-Party Payors:  All third-party payors (1) the 
pharmaceutical payments of which were based on AWP 
during the Class Period; (2) that made reimbursements for 
drugs based on an AWP that was marked up from 20 to 
25% during the term of its contract with its PBM or with 
another entity involved in drug reimbursement; and (3) that 
used First DataBank or Medispan for determining the AWP 
of the Marked Up Drugs. 

The terms “Co-Pay Consumer Settlement Class” and “TPP Settlement Class” refer to 

Class 1 and Class 2, respectively, and are comprised of the same membership, 

respectively.  The Cash Payor Settlement Class, the Co-Pay Consumer Settlement Class, 

and the TPP Settlement Class are referred to collectively as the “Private Payor Settlement 

Class.”  Excluded from the Private Payor Settlement Class are Defendants, their 

respective present and former, direct and indirect, parents, subsidiaries, divisions, 

partners and affiliates; the United States government, its officers, agents, agencies and 

departments; the States of the United States and their respective officers, agents, agencies 

and departments; and all other local governments and their officers, agents, agencies and 

departments. 

Those entities that own or operate businesses referred to commonly as pharmacy 

benefit managers (“PBMs’) and who as part of their business operation contract with 

ultimate Third Party Payors of a prescription pharmaceutical benefit to perform certain 

services in the administration and management of that prescription pharmaceutical 
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benefit for those ultimate Third Party Payors are not class members under the Private 

Payor Settlement Class definition of this Order.  The class includes the ultimate Third 

Party Payors providing the prescription pharmaceutical benefit and not the PBMs with 

which those Third Party Payors contract to administer or manage that prescription benefit 

on behalf of the class members, unless such PBMs are the fiduciary of the Third Party 

Payors or by contract assumed, in whole or in part, the insurance risk of that prescription 

pharmaceutical benefit during the period from August 1, 2001 through March 15, 2005. 

II. Class Representatives 

The Court preliminarily appoints the following as class representatives of the 

Private Payor Settlement Class:  New England Carpenters Health Benefits Fund; Pirelli 

Armstrong Retiree Medical Benefits Trust; Teamsters Health & Welfare Fund of 

Philadelphia and Vicinity; Philadelphia Federation of Teachers Health and Welfare Fund; 

District Council 37, AFSCME – Health & Security Plan; June Swan; Bernard Gorter; 

Shelly Campbell; and Constance Jordan. 

III. Approval of Settlement Notices and Notice Program 

The Court finds that the Settlement Notices attached as Exhibits A.1, A.2, B.1, 

B.2, C.1, and C.2 to the Settlement Agreement satisfy the requirements of Rule 23(c)(2) 

and due process and accordingly approves those Settlement Notices, as conformed to the 

Amended Settlement Agreement.  The Court further approves the Notice Program set 

forth in the Kinsella Declarations.2   

The Court further directs that Kinsella Media LLC (formerly Kinsella/Novak 

Communications, Ltd.), be appointed the Class Notice Consultant (as defined in the 

                                                 
2 Docket Nos. 625, 643, 675. 
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Amended Settlement Agreement) and, consistent with the Notice Program, directs the 

Class Notice Consultant to provide notice to the Private Payor Settlement Class in the 

following manner: 

(a) Publication of Notice Forms substantially in the forms contained in 
Exhibits A.1, B.1 and C.2 to the Amended Settlement Agreement, in the 
publications substantially as set forth in the Notice Program, according to 
the publication schedule set forth in the Exhibit E to the Amended 
Settlement Agreement; 

(b) Distribution by direct mail of Notice Forms substantially in the forms 
contained in Exhibits A.2, B.2, and C.1 to the Amended Settlement 
Agreement, to all members of the Private Payor Settlement Class that can 
be identified by reasonable means or who have requested a copy, which 
mailing shall be placed in the mail no later than April 1, 2009; 

(c) Development and management of a toll free telephone number with an 
automated system providing information about the Amended Settlement 
Agreement, with the ability to request copies of the Settlement Notices or 
Amended Settlement Agreement, during the period from April 1, 2009, 
until entry of Final Judgment; and 

(d) Development and management of a website to provide information and 
permit the review and downloading of the Settlement Notices, Amended 
Settlement Agreement, and exhibits to the Amended Settlement 
Agreement, during the period from April 1, 2009, until Final Judgment. 

IV. Consumer Co-payor Information 

To increase the proportion of consumer class members who obtain a financial 

recovery from the Settlement, the Court hereby orders members of the TPP Class, to 

provide certain information about their percentage co-payor members to the Claims 

Administrator, as set forth in the TPP claims form (Exhibit K).  This information shall be 

provided to the Claims Administrator on behalf of the Class, and the Claims 

Administrator, who will be subject to the Court’s October 11, 2006 protective order 

governing the use of confidential health information, shall use the data for the sole 
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purpose of calculating the checks and sending them to members of the Co-pay Consumer 

Class.    

By complying with the Court’s order and the claims process, it is hereby ordered 

that TPPs fall within the safe harbor of the Health Insurance Portability and 

Accountability Act for court-ordered production of personal health information, 45 

C.F.R. § 164.512(e)(1)(i), and TPPs shall have no liability under HIPAA or any state 

confidentiality statute, regulation, or other requirement, for supplying such member 

information to the Claims Administrator.   Further, TPPs will not be deemed to be 

guarantors for the completeness or accuracy of the data they provide.  TPPs are to use 

their best reasonable efforts to supply the requested data, but shall not be liable in any 

way to any party, class member, member, or any other person or entity for any claim 

related to the completeness or accuracy of any data provided, or for any other liability of 

any kind.   Furthermore, the Claims Administrator is likewise not a guarantor for the 

completeness or accuracy of the data provided to it and shall have right to rely in good 

faith upon the data provided by TPPs when determining Co-pay Consumer check 

amounts. 

To ensure accurate and complete information members of the Co-pay Consumer 

Class are encouraged to submit their own claims form.   See Exhibit B.2. 

       V. Appointment of Class Counsel 

The Court preliminarily finds that the following counsel fairly and adequately 

represent the interests of the putative Private Payor Settlement Class and hereby appoints 

the following law firms as Class Counsel pursuant to Rule 23(g):  Hagens Berman Sobol 

Shapiro LLP; Spector Roseman Kodroff & Willis; Wexler Wallace LLP; and Edelson & 

Associates, LLC. 
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VI. Final Approval Hearing 

The Court directs that a hearing be scheduled for July 23, 2009 at 2 p.m., on final 

settlement approval (the “Final Approval Hearing”) before this Court at the United States 

District Court for the District of Massachusetts, One Courthouse Way, Boston, 

Massachusetts 02210, to consider, inter alia, the following:  (a) whether the Private Payor 

Settlement Class should be certified, for settlement purposes only; (b) the fairness, 

reasonableness, and adequacy of the Settlement; and (c) Class Settlement Counsel’s 

application for an award of attorneys’ fees and costs.  Objectors to the Settlement may be 

heard at the Final Approval Hearing, however, no objector shall be heard and no papers 

or briefs submitted will be accepted or considered by the Court unless, on or before June 

8, 2009, any such objector:  (1) has filed with the Clerk of the Court in writing a notice of 

any such objector’s intention to appear personally or, if such objector intends to appear 

by counsel, such counsel files a notice of appearance; (2) such objector personally or by 

counsel submits a written statement describing in full the basis for such objector’s 

opposition, and attaches any supporting documentation and a list of any and all witnesses 

or experts whom such objector shall present to the Court; and (3) has served concurrently 

therewith copies of such notice(s), statement(s), documentation, and list(s) together with 

copies of any other papers or brief(s) that the objector files with the Court or wishes the 

Court to consider at the Final Approval Hearing, upon:  (i)  Steve W. Berman, Hagens 

Berman Sobol Shapiro LLP, 1301 Fifth Avenue, Suite 2900, Seattle, WA 98101, Lead 

Class Settlement Counsel; and (ii) Lori A. Schechter, Morrison & Foerster LLP, 425 

Market Street, San Francisco CA 94105, Counsel for McKesson Corporation. 

VII.  Procedures and Deadlines for Opt-Outs, Opt-Ins, and Claimants 

(A) Appointment of Claims Administrator 
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The Court appoints Rust Consulting, Inc. (formerly Complete Claims Solutions, 

LLC), as the Claims Administrator. 

(B) Opt-In Rights 

The Court directs that any TPP Opt-Out or Co-Pay Consumer Opt-Out who now 

wishes to participate in the Settlement may revoke its request for exclusion from the class 

certified by the Court’s March 19, 2008 Order by submitting a written revocation of that 

request to the Claims Administrator.  To be effective, a revocation of request for 

exclusion by a TPP Opt-Out must be postmarked or delivered no later than June 3, 2009, 

and must otherwise comply with the procedures for revoking a request for exclusion set 

forth in the TPP Information Request and Opt-In Notice.   

(C) Dissemination of TPP Information Request and Opt-In Notice 

The Court directs that, no later than ten days after entry of this Order, the Claims 

Administrator shall send to each TPP Opt-Out documents substantially in the form of the 

TPP Information Request and the TPP Opt-In Notice attached to the Amended Settlement 

Agreement as Exhibits C.3 and C.4.  The TPP Information Request shall request that the 

TPP Opt-Out specify, in writing and under penalty of perjury under the laws of the 

United States, its name, federal tax ID, and the number of lives for which the TPP 

provided prescription drug coverage during 2007 (or the last full year the TPP offered 

prescription drug coverage).  The TPP Opt-In Notice shall advise each TPP Opt-Out of 

its right to participate in the TPP Settlement Class and to revoke its request for exclusion 

from the class certified by the Settlement Court’s March 19, 2008 Order if it chooses to 

do so.  The Claims Administrator shall provide copies of all TPP Information Requests 

and Opt-In Notices to McKesson’s Counsel and Class Settlement Counsel by mail or 

email at the same time they are delivered to TPP Opt-Outs.  Copies of all responses to 
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TPP Information Request forms shall be delivered to McKesson’s Counsel within five 

business days of receipt by Class Settlement Counsel or the Claims Administrator but in 

no event later than fifty (50) calendar days before the Final Approval Hearing.   

If any TPP Opt-Out does not supply all of the information specified by the TPP 

Information Request within thirty (30) calendar days of mailing and does not revoke its 

request for exclusion from the TPP Class, the parties are authorized to seek the 

information specified in the TPP Information Request by subpoena and to enforce any 

such subpoena by all lawful means. 

(D) Cash Payor Opt-Outs 

Any putative member of the Cash Payor Settlement Class who wishes to exclude 

himself or herself from the Private Payor Settlement Class must submit a written request 

to be so excluded to the Claims Administrator.  To be effective, any Cash Payor’s request 

for exclusion from the Private Payor Settlement Class must be postmarked no later than 

June 8, 2009, and must otherwise comply with the procedures for requesting exclusion 

from the Private Payor Settlement Class set forth in the Settlement Notices. 

(E) Claims Deadline 

In order to participate in the Settlement and receive a distribution from the 

Settlement Fund, a TPP Class Member must mail to the Claims Administrator a properly 

executed Proof of Claim and Release Form in substantially the form contained in 

Exhibit K to the Amended Settlement Agreement.  To be effective, any such Proof of 

Claim and Release Form must be postmarked no later than July 9, 2009, and must 

otherwise comply with the procedures and instructions set forth in the Proof of Claim and 

Release Form. 

SO ORDERED. 
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DATED: Boston, Massachusetts 
This _______ day of ____________, 2009 

 
 
  
Patti B. Saris, Judge 
United States District Court 
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Exhibits thereto; (b) the Motion(s) for Approval of Class Settlement filed by the parties 

on ________ __, 2009, and all of the supporting material submitted in conjunction with 

such motion(s); and (c) plaintiffs’ counsel’s Motion for Approval of an Award of 

Attorneys’ Fees and Memorandum in Support thereof; and having held a Final Approval 

Hearing regarding the Settlement on ________ __, 2009, and having considered the 

record of these proceedings, the representations, argument, and recommendation of 

counsel for the moving parties, and the requirements of law, 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that: 

1. The Court has jurisdiction over the subject matter and parties to this proceeding 

pursuant to 28 U.S.C. § 1331. 

2. Venue is proper in this district. 

3. The Court finds that the Rule 23 factors are present and that certification of the 

following subclasses (referred to collectively as the “Private Payor Settlement 

Class”) is appropriate under Rule 23(b)(3) of the Federal Rules of Civil 

Procedure, and hereby certifies the Private Payor Settlement Class for settlement 

purposes only and without prejudice to any other parties to the litigation.   

Class 1: Co-Pay Consumer Settlement Class:  All individual persons who 
paid, or incurred a debt enforceable at the time of judgment in this case to 
pay, a percentage co-payment for any of the drugs listed in Appendix A to 
Plaintiffs’ Third Amended Complaint, Docket Entry #360 (“Marked Up 
Drugs”) during the period beginning August 1, 2001 and ending on 
March 15, 2005 (the “Class Period”) based on AWP, pursuant to a plan, 
which in turn reimbursed the cost of brand-name pharmaceutical drugs 
based on AWP.   

Class 2: TPP Settlement Class:  All Third Party Payors (1) the 
pharmaceutical payments of which were based on AWP during the Class 
Period; (2) that made reimbursements for drugs based on an AWP that was 
marked up from 20 to 25% during the term of its contract with its PBM or 
with another entity involved in drug reimbursement; and (3) that used First 
DataBank or Medispan for determining the AWP of Marked Up Drugs.   
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Class 3: Cash Payor Settlement Class: All uninsured or underinsured 
individual persons who, during the period from August 1, 2001, through 
the date of the Settlement Court’s preliminary approval of the Settlement, 
paid or incurred a debt enforceable at the time of judgment in this case for 
Marked Up Drugs. 

Excluded from the Private Payor Settlement Class are Defendants, their 
respective present and former, direct and indirect, parents, subsidiaries, 
divisions, partners and affiliates; the United States government, its 
officers, agents, agencies and departments; the States of the United States 
and their respective officers, agents, agencies and departments; and all 
other local governments and their officers, agents, agencies and 
departments. 

Those entities that own or operate businesses referred to commonly as 
pharmacy benefit managers (“PBMs’) and who as part of their business 
operation contract with ultimate Third Party Payors of a prescription 
pharmaceutical benefit to perform certain services in the administration 
and management of that prescription pharmaceutical benefit for those 
ultimate Third Party Payors are not class members under the Private Payor 
Settlement Class definition of this Order.  The class includes the ultimate 
Third Party Payors providing the prescription pharmaceutical benefit and 
not the PBMs with which those Third Party Payors contract to administer 
or manage that prescription benefit on behalf of the class members, unless 
such PBMs are the fiduciary of the Third Party Payors or by contract 
assumed, in whole or in part, the insurance risk of that prescription 
pharmaceutical benefit during the period from August 1, 2001, through 
March 15, 2005. 

4. Specifically, the Court finds that the Private Payor Settlement Class as defined in 

Paragraph 3 satisfies Rules 23(a) and 23(b)(3) of the Federal Rules of Civil 

Procedure for settlement purposes: 

Rule 23(a) 

(1) Numerosity:  Numerosity is established in that the size of the Private 
Payor Settlement Class is sufficiently large to make joinder impracticable, 
given the relevant circumstances.  In re Relafen Antitrust Litig., 22 F.R.D. 
260, 267 (D. Mass. 2004). In this Settlement, the Private Payor Settlement 
Class encompasses thousands of third party payors (welfare funds, self-
insured employers, for-profit and not-for-profit health insurers that 
provide prescription drug benefits) and millions of individuals that have 
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asserted claims or potential claims against the settling defendant.  Thus, 
the Rule 23(a)(1) numerosity requirement has been met. 

(2) Commonality:  Generally, the commonality requirement is easily met, 
provided that at least one common question of law or fact exists.  In re 
Pharmaceutical Industry Average Wholesale Price Litig., 230 F.R.D. 61, 
78 (D. Mass. 2005).  Here, the claims hinge on common questions and the 
elements of the claims would be established by common class-wide proof.  
The numerous common factual and legal questions to be decided include, 
but are not limited to:  (a) whether the publication of AWP and Blue Book 
Average Wholesale Price (“BBAWP”) data fields were common events 
upon which the claims of all members of the Private Payor Settlement 
Class rely; (b) whether McKesson Corporation (“McKesson”) engaged in 
a course of conduct that improperly inflated the markup of AWP over the 
“Wholesale Acquisition Cost” of prescription drugs purchased or 
reimbursed by members of the Private Payor Settlement Class; (c) whether 
McKesson formed enterprises for the purpose of carrying out the scheme 
alleged in the complaint; and (d) whether McKesson used the U.S. mails 
and interstate wire facilities to carry out the scheme alleged in the 
complaint. 

Accordingly, Rule 23(a)(2) is satisfied. 

(3) Typicality:  The claims of the class representatives of the Private Payor 
Settlement Class arise from the same course of conduct and share the same 
legal theory as the claims of the members of the proposed Private Payor 
Settlement Class.  Furthermore, the class representatives will advance the 
interests of all class members.  Accordingly, the class representatives’ 
claims are typical of those of the Private Payor Settlement Class, 
satisfying Rule 23(a)(3). 

(4) Adequacy:  The class representatives of the Private Payor Settlement Class 
assert claims that are representative of the claims of the entire Private 
Payor Settlement Class with regard to pharmaceutical purchases.  As such, 
even though the class representatives’ claims may not be identical to every 
claim of every putative member of the Private Payor Settlement Class, the 
class representatives can adequately represent the proposed class. 

The adequacy factor also considers Class Settlement Counsel.  Class 
Settlement Counsel regularly engages in complex litigation similar to the 
present case and has dedicated substantial resources to the prosecution of 
this matter.  The adequacy requirement under Rule 23(a)(4) is satisfied. 
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Rule 23 (b)(3) 

(1) Predominance of Common Issues:  The members of the Private Payor 
Settlement Class commonly assert that McKesson’s policies and practices 
caused the AWPs for the drugs at issue in this action to be inflated, which 
in turn caused all members of the Private Payor Settlement Class pay 
inflated prices for those drugs.  In the context of the Settlement, those 
issues predominate over any individual questions, favoring class 
treatment. 

 
(2) Superiority of the Class Action Mechanism:  The class action mechanism 

is ideally suited for treatment of the settlement of this action.  Class 
certification promotes efficiency and uniformity of judgment, among other 
benefits, because the members of the Private Payor Settlement Class will 
not be forced to separately pursue claims or execute settlements in various 
courts around the country. 

5. In the interest of clarity, the Court reiterates that it makes the findings set forth in 

paragraph 4 regarding certification of the Private Payor Settlement Class only for 

settlement purposes. 

6. The Court finds that the relief provided through the Amended Settlement 

Agreement is enforceable and binding on the Releasers and satisfies the due 

process requirements of Rule 23(b)(3) because this Court, pursuant to its plenary 

powers under Rule 23(c)(2) and 23(d)(1), provided notice to the Releasers of the 

Settlement and of each Releaser’s right to exclude itself from the classes certified 

in the Court’s March 19, 2008 Order or the Cash Payor Settlement Class. 

7. The Court reconfirms the appointment of the class representatives. 

8. The Court approves the Amended Settlement Agreement, on file with the Court as 

Exhibit 1 to the Preliminary Approval Motion, as being fair, adequate, and 

reasonable and in the best interests of the Class, satisfying Rule 23(e) and the 
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fairness and adequacy requirements of this Circuit.  In particular, the Court finds 

that: 

(a) Fairness, Adequacy, and Reasonableness of the Settlement: 

The Court finds that the Amended Settlement Agreement is fair, adequate, 
and reasonable.  The facts and circumstances of the negotiations set forth 
in counsels’ affidavits and papers demonstrate that there has been 
considerable arms length bargaining and discovery in this case.  A 
proposed class action settlement is considered presumptively fair where, 
as here, sufficient discovery has been provided and the parties have 
engaged in arms length negotiations.  See City P’Ship Co. v. Atlantic 
Acquisition Ltd. P’Ship., 100 F.3d 1041, 1043 (1st Cir. 1996). 

Although there is no single test in the First Circuit for determining the 
fairness, reasonableness, and adequacy of a proposed class action 
settlement, see In re Compact Disc Minimum Advertised Price Antitrust 
Litig., 216 F. R. D. 197, 206 (D. Me. 2003), courts in the First Circuit 
consider factors indicating whether there has been arms length bargaining.  
See City P’Ship, 100 F.3d at 1043.  Those factors include:  (1) comparison 
of the Settlement with the likely result of litigation; (2) reaction of the 
class to the settlement; (3) stage of the litigation and the amount of 
discovery completed; (4) quality of counsel; (5) conduct of the 
negotiations; and (6) prospects of the case, including risk, complexity, 
expense, and duration.  See In re Compact Disc Minimum Advertised 
Price Antitrust Litig., 216 F.R.D. 197, 206 (D. Me. 2003) (citations 
omitted). 

1.  Comparison of Settlement With Likely Result of Litigation: 

Although plaintiffs’ counsel have consistently asserted their confidence in 
the strength of their case, this is complex litigation for which the outcome 
is uncertain and unpredictable.  In order to succeed on the merits, plaintiffs 
would need to prevail on several complex and hotly disputed legal and 
factual issues.  The relief contemplated in the Amended Settlement 
Agreement is fair, adequate, and reasonable.  This result, coupled with the 
uncertainty of protracted litigation and trial, weighs heavily in favor of 
approval of the Settlement. 

2.  Reaction of Class Members to the Settlement: 

Those members of the TPP Settlement Class or the Co-Pay Consumer 
Settlement Class who had opted out of the classes certified by the Court 
on March 19, 2008, had until June 3, 2009, to revoke their opt-out 
decision.  In addition, members of the TPP Settlement Class and the Co-
Pay Consumer Settlement Class had until June 8, 2009, to object to the 
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Settlement.  Members of the Cash Payor Settlement Class had until June 8, 
2009, to opt out of the Private Payor Settlement Class, and had until June 
8, 2009, to object to the Settlement. 

As a result of the extensive Notice Program ordered by the Court, there 
have been _____ objections filed with the Court.  In addition, ____ 
members of the Cash Payor Settlement Class have opted out.  In contrast, 
____ members of the TPP Settlement Class or Co-Pay Consumer 
Settlement Class have revoked previous requests to opt out.  The overall 
reaction to the settlement has been positive.  Given the size of the Private 
Payor Settlement Class, the number of objections and opt-outs is small.  

3.  State of the Litigation: 

This litigation has been pending for over three years.  During that time 
(and even well before the instant case was brought), Class Settlement 
Counsel engaged in extensive investigation and discovery, including the 
analysis of voluminous records of parties and non-parties, extensive data 
review with health care economists and interviews or depositions of 
witnesses.  Fact discovery has been completed on both sides as to the 
claims of the TPP and Co-Pay Consumer Settlement Classes, which 
represent the bulk of the potential damages in this action, and the parties 
reached agreement on the Settlement on the eve of trial of those claims.  
Class Settlement Counsel has done sufficient work and generated 
sufficient information to permit an informed assessment of the prospects 
for success in this litigation.  Although extensive discovery has been 
conducted to ensure that the settlement is fair, adequate, and reasonable, 
there would remain (absent settlement) substantial litigation ahead, 
including trial preparation and the trial itself, which would require 
millions of dollars in additional fees and expenses.  Given that the parties 
have undertaken comprehensive discovery to ensure the fairness, 
reasonableness, and adequacy of the Settlement, expenditure of such 
resources would be wasteful and unnecessary.  The state of the litigation 
therefore weighs in favor of approval of the Settlement.   

4.  Quality of Counsel: 

Class Settlement Counsel are very well-qualified and experienced.  Class 
Settlement Counsel regularly engage in complex litigation similar to the 
present case and have dedicated substantial resources to the prosecution of 
this matter.  The experience and skill of all counsel involved weighs in 
favor of final approval of the Settlement. 

5.  Conduct of Negotiations: 

Class Settlement Counsel and McKesson’s Counsel have engaged in 
extensive, arms length negotiations assisted by an experienced mediator, 
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Retired Magistrate Judge Edward Infante.  The complexity and duration of 
these negotiations weighs in favor of final approval of the Settlement. 

6.  Case Prospects, Including Risk, Complexity, Expense, and Duration: 

This case has the potential to impose enormous litigation costs on all the 
parties.  Indeed, although the ultimate result of a trial cannot be foreseen, 
absent a settlement, an expensive, complex and time-consuming process is 
assured.  In light of the high stakes involved, a lengthy and costly appeal is 
certain to follow any trial regardless of the outcome.  Thus, the 
complexity, expense and likely duration of the litigation weigh heavily in 
favor of final approval of the Settlement. 

9. [DISCUSSION OF ANY OBJECTIONS] 

10. The Court holds that the Settlement Notices and Notice Program as carried out 

satisfy the requirements of Rule 23(e) and due process.  This Court has previously 

held that the Settlement Notices and Notice Program are the best practicable 

method under the circumstances for providing notice to the Private Payor 

Settlement Class.   

11. The Court holds that the notice provisions set forth under the Class Action 

Fairness Act, 28 U.S.C. § 1715 were complied with in this case. 

12. The Court holds that the Class Escrow Account established to hold the Settlement 

Fund is approved in order that it may be a Qualified Settlement Fund for federal 

tax purposes pursuant to Treas. Reg. § 1.468B-1. 

13. The Court reconfirms the appointment of Hagens Berman Sobol Shapiro LLP, 

Spector Roseman Kodroff & Willis, PC, Edelson & Associates LLC, and Wexler 

Wallace LLP as Class Settlement Counsel for the Private Payor Settlement Class. 

14. Except as to the claims of any individuals and TPPs who have validly and timely 

requested exclusion from the Class (the names of whom are identified in Exhibit 1 

hereto), the Released Claims, the Class Action, and all claims asserted or 
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contained in the Class Action, are HEREBY DISMISSED WITH PREJUDICE 

against McKesson and all Released Parties.  Plaintiffs and McKesson are to bear 

their own costs, except as otherwise provided in the Amended Settlement 

Agreement.   

15. By operation of this Judgment (and regardless of whether they have signed and 

delivered a Proof of Claim and Release), the Releasers shall release all Released 

Claims, as set forth in Paragraph 15 of the Amended Settlement Agreement, 

which is incorporated by this reference.  By operation of this Judgment, the 

Releasers are forever barred and enjoined from seeking to establish liability based 

in whole or in part on any of the Released Claims, as forth in Paragraph 15 of the 

Amended Settlement Agreement, which is incorporated by this reference, and are 

barred and enjoined from asserting any known or unknown, suspected or 

unsuspected, contingent or non-contingent Released Claims, including Unknown 

Claims, without regard to the subsequent discovery or existence of different or 

additional facts.   

16. Pursuant to the All Writs Act, 28 U.S.C. § 1651, this Court shall retain the 

authority to issue any order necessary to protect its jurisdiction from any action, 

whether in state or federal court, that threatens to undermine the settlement in this 

case and this Final Order and Judgment.  In addition, the Court reserves exclusive 

and continuing jurisdiction over the Class Action, the Class, and the Released 

Parties for the purposes of (a) supervising the implementation, enforcement, 

construction, and interpretation of the Amended Settlement Agreement, the Plan 

of Allocation, and this Judgment, and (b) supervising the distribution of the 

Settlement Fund.   
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17. The Court also finds, following an evaluation of Class Settlement Counsels’ fee 

petition against the factors set forth in In re Lupron Mktg. & Sales Practices 

Litig., that the fees sought by Class Settlement Counsel are reasonable and 

employ a reasonable percentage of the actual benefit of the class settlement to the 

Class and that Class Settlement Counsel’s Motion for Approval of an Award of 

Attorneys’ Fees is hereby approved.  2005 U.S. Dist. LEXIS 17456, at *12 (D. 

Mass. Aug. 17, 2005) (citing Third Circuit Task Force, Court Awarded Attorney 

Fees, 108 F.R.D. 237, 255-56 (1985).  With respect to the Lupron factors most 

relevant here, the Court finds that Class Settlement Counsel have expended 

considerable time and labor in the negotiation and implementation of the 

Settlement, and that this work will be ongoing; that the efforts of Class Settlement 

Counsel have resulted in a resolution that confers substantial benefits on members 

of the Private Payor Settlement Class, and that those benefits are comparable to 

other similar settlements and were achieved sooner than most, if not all, similar 

settlements; that Class Settlement Counsel undertook this matter with no 

guarantee of payment and thus shouldered considerable risk; and that the 

attorneys’ fees award in this case is not inconsistent with awards in similar cases.  

Reversal or modification on appeal of the Court’s award of attorneys’ fees and 

expenses to Class Settlement Counsel shall not affect the finality of this Judgment 

as it relates to McKesson and the Released Parties and shall not constitute 

grounds for cancellation or termination of the Settlement.   

18. The Plan of Allocation submitted by Class Settlement Counsel and any orders 

entered regarding the Plan of Allocation shall be considered to be separate from 

this Judgment.  Reversal or modification on appeal of the Plan of Allocation or 
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any orders regarding the Plan of Allocation shall not affect the finality of this 

Judgment as it relates to McKesson and the Released Parties and shall not 

constitute grounds for cancellation or termination of the Settlement.   

19. Neither the Amended Settlement Agreement nor the settlement contained therein, 

nor any act performed or document executed pursuant to or in furtherance of the 

Settlement: (a) is or may be deemed to be or may be used as an admission of, or 

evidence of, the validity of any Released Claim, or of any wrongdoing or liability 

of the Released Parties, or (b) is or may be deemed to be or may be used as an 

admission of, or evidence of, any fault or omission of any of the Released Parties 

in any civil, criminal or administrative proceeding in any court, administrative 

agency or other tribunal.   

20. FINAL JUDGMENT is hereby ENTERED directing McKesson Corporation, the 

Class Representatives, and the Members of the Private Payor Settlement Class to 

comply and perform in accordance with the terms of the Amended Settlement 

Agreement, and dismissing with prejudice all claims asserted against McKesson 

on behalf of the Private Payor Settlement Class.   
    
DATED:  This ______, day of ____________, 2009 

 
 
  
Honorable Patti B. Saris, Judge 
United States District Court 
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[In re:  New England Carpenters v. McKesson] 
Docket No. C.A. No. 1:05-CV-11148-PBS 

 
McKESSON SETTLEMENT 

THIRD-PARTY PAYOR CLAIM FORM 
 
 

To receive a share of the Settlement Fund you need to complete and sign this Claim Form and 
mail it postmarked no later than July 9, 2009 to McKesson Settlement Administrator, c/o Rust 
Consulting, Inc., P.O. Box 24607, West Palm Beach, FL 33416. 
 
The information you provide will be kept confidential and will be used only for administering 
this settlement.  If you have any questions please call the Settlement Administrator at  
1-877-625-9414.  For updated information about any decisions by the Court affecting the Class 
or the Settlement, please refer to the McKesson Settlement Web site at: 
www.AWPclassactions.com. 
 
A TPP Settlement Class Member (“Class Member”) or an authorized agent may complete this 
Claim Form.  If both a Class Member and its authorized agent submit a Claim Form, the 
Settlement Administrator will only consider the Class Member’s Claim Form.  The Settlement 
Administrator may request supporting documentation at the Administrator’s discretion.  The 
claim may be rejected if any requested documentation is not provided. 
 
If one or more Class Members has authorized you to submit a Claim Form on its behalf, you 
must provide the information requested in Section B in addition to the other information 
requested by this Claim Form.  You may submit a separate Claim Form for each Class Member 
that has duly authorized you to do so, OR you may submit one Claim Form for all such Class 
Members that have authorized you to do so.  If you are submitting Claim Forms both on your 
own behalf as a Class Member AND on behalf of one or more Class Members that have 
authorized you to do so, you should submit one Claim Form for yourself and another Claim 
Form for the other Class Member(s).  Do not submit a Claim Form on behalf of any Class 
Member without prior authorization from that Class Member. 
 
SECTION A – CLAIMANT IDENTIFICATION  
 
Please indicate whether you are claiming on your own behalf as a Class Member or as the 
authorized agent of one or more Class Members by placing an “X” in the appropriate space 
below.  If you wish to make a claim as a Class Member and also as the authorized agent of other 
Class Members, please complete one Claim Form for your claim as a Class Member and a 
separate Claim Form for those Class Members for whom you are authorized to submit a claim: 
 
 I am the Class Member   
 
 I am filing as the Authorized Agent of a Class Member** 
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** As Authorized Agent, please check how your relationship with the Class Member is best 
described: 
 
 Third Party Administrator (other than a Pharmacy Benefits Manager)  
 
 Pharmacy Benefits Manager 
 
 Other (Explain):_______________________________________________________ 
 
 
 
 
SECTION B – CLASS MEMBER OR AGENT INFORMATION 
 
______________________________________________________________________________ 
Class Member’s/Authorized Agent’s Name 
 
______________________________________________________________________________ 
Street Address     Floor/Suite 
 
______________________________________________________________________________ 
City      State    Zip Code 
 
(______)_________________________________________(_______)_____________________ 
Area Code – Telephone Number     Area Code – Fax Number 
 
______________________________________________________________________________ 
Class Member’s/Authorized Agent’s Tax Identification Number 
 
If you file as a Class Member, list other names by which you have been known and other FEINs 
you have used from January 1, 1991 through March 1, 2008. 
 
______________________________________________________________________________ 
______________________________________________________________________________ 
 
If you are filing as the Class Member, check the term below that best describes your 
company/entity: 
 
  Health Insurance Company/HMO     Self-Insured Employee Health Plan 
 
  Self-Insured Union Health & Welfare Fund   Other (Explain):____________________ 
 
SECTION C – CLAIM BY AUTHORIZED AGENT 
 
Please list the Federal Employer Identification Number and the name of every Class Member for 
whom you have been duly authorized to submit this Claim Form (attach additional sheets to this 
proof of claim as necessary).  Alternatively, you may submit the requested list of Class Member 
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names and FEINs in an acceptable electronic format.  Please contact the Settlement 
Administrator to determine what formats are acceptable.  
 
______________________________________________________________________________ 
______________________________________________________________________________ 
 
SECTION D – TOTAL AMOUNT OF SUBJECT DRUG PURCHASES 
 
For each Class Member on whose behalf you are submitting a claim, state the total and final Net 
Amount Paid or reimbursed.  The Net Amount Paid is the allowable amount (generally the 
ingredient cost plus the pharmacy dispensing fee), net of chargebacks, co-pays, and/or co-
insurance for each of the Subject Drugs set out in the chart below with a date of service or date 
of fill from August 1, 2001 to December 31st, 2003.  The NDC codes from this list can be 
downloaded at www.AWPclassactions.com: 
 

Drug Name Net Amount Paid 

August 1, 2001 –  

December 31st, 2003 
  

  

  

  

  

  

  

Total  

Claimant certifies that the figures are true and accurate and are based upon actual records 
maintained by or otherwise available to the claimant. 
 
SECTION E – CLAIM DOCUMENTATION INSTRUCTIONS 
 
 

Case 1:05-cv-11148-PBS     Document 718-3      Filed 03/04/2009     Page 172 of 179



 

 
001821-13  283616 V1 

- 4 -

You must provide electronic documentation with your Claim Form to have your claim 
considered by the Settlement Administrator.  You may provide this documentation in one of two 
forms:  
 

IMPORTANT: You are only required to provide patient information for members whose 
cost share was a percentage coinsurance or percentage copayment.  Do NOT provide patient 
information for members who only paid flat copayment amounts.  If a member made both 
percentage coinsurance or percentage copayments and flat copayments during the relevant 
period, include the patient information and ONLY the percentage coinsurance or percentage 
copayment amounts. 

 
 

1. You may provide the below fields in a comma separated text file with quoted identifiers 
and a header row.  Below are the necessary fields, a brief description of each, and an 
example of what the data would look like.   
 
 
Please provide data for these fields for each claim payment if available: 

 
a. Patient First Name - The first name of the person who took the medication. 

Mary 
 

b. Patient Middle Name – The middle name, if any, of the person who took the 
medication 
Jane 
 

c. Patient Last Name - The current last name of the person who took the 
medication. 
Doe 
 

d. Patient Social Security Number - The social security number of the person 
that took the medication. 
999-99-9999 
 

e. Patient Date of Birth -  The date of birth of the person that took the 
medication.  Formatted mm/dd/yyyy 
01/01/1900 

 
f. Patient Address: Street Number- The current street number of the person 

that took the medication. 
100  
 

g. Patient Address: Street 1 - The street name for the home residence of the 
person that took the medication at the time of taking the medication. 
Fake Street 
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h. Patient Address: Street 2 – Any additional identifier of the street location for 
the home residence of the person that took the medication at the time of 
taking the medication, such as apartment number. 
Apt. #3 
 

i. Patient City - The city of residence for the person that took the medication at 
the time they took the medication. 
Springfield 
 

j. Patient State – The two character abbreviation of the current state of 
residence for the person that took the medication. 
NY 
 

k. Patient Zip Code – The current zip code of the person that took the 
medication. 
10003 

 
l. NDC Code 

00000-0000 
 

m. Fill Date 
01/01/2002 
 

n. Amount Billed 
100.00 
 

o. Amount Paid – The allowable amount (generally the ingredient cost plus the 
pharmacy dispensing fee). 
80.00 
 

p. Patient  Percentage Cost Share– The amount the patient paid as coinsurance 
or copayment which was calculated as a percentage of the allowable amount.  
Flat copays amounts are NOT to be provided and are not to be included in 
this field. 
11.00 
 

 
2. You may provide the data in a Excel spreadsheet if your supporting data is a size that will 

fit within one Excel spreadsheet.  Attached is a mock spreadsheet reflecting the required 
data fields necessary for your participation as a TPP Class Member.  Please provide the 
required data fields as presented in the attached mock spreadsheet, for all paid claims 
with a date of fill between August 1, 2001 to December 31st, 2003.  Please provide this 
data along with the Claim Form to the Settlement Administrator on or before July 9, 
2009. 

 
 
ADDITIONAL INFORMATION 
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Please provide a list of all self-funded healthcare plans (“SFPs”) for which you are making a 
claim.  Include the SFP name, and tax identification number. 
  
All information you provide is subject to the protective order governing this action. 
 
 
SECTION F – JURISDICTION OF THE COURT AND CERTIFICATION 
 
By signing below, I hereby swear and affirm that: (1) I have authority to submit this Claim Form 
either directly or on behalf of the Class Member or as its Authorized Agent, and, in turn, have 
been given the authority to submit this Claim Form by each Class Member identified in this 
Claim Form and in any attachments to it, and to receive on behalf of each such Class Member 
any and all amounts that may be allocated from the TPP Settlement Pool to such Class Member; 
(2) the information contained in this Claim Form and any attachments hereto is true and accurate, 
based on records maintained by or otherwise available to me; (3) I, the Authorized Agent (if 
any), and the Class Member on whose behalf this Claim Form is submitted, hereby submit to the 
jurisdiction of the United States District Court for the District of Massachusetts (the “Court”) for 
all purposes associated with this Claim Form and the Settlement, including resolution of disputes 
relating to this Claim Form.   
 
__________________________________ _______________________________________ 
Signature     Position 
 
__________________________________ _______________________________________ 
Print Name     Month/Day/Year 
 
 
The following information is to be provided by the Individual that signs and certifies this Claim 
Form: I am filing this Claim Form as the authorized employee of the following Class Member or 
Authorized Agent for Class Member: 
 
____________________________________________________________________________ 
Name of Individual’s Employer 
 
____________________________________________________________________________ 
Business Address   City   State   Zip Code 
 
_(______)______________________(______)________________________________________ 
Area Code – Telephone Number  Area Code – Fax Number 
 
______________________________________________________________________________ 
E-mail Address 
 

Mail the completed Claim Form, postmarked on or before July 9, 2009 to: 
 

McKesson Settlement Administrator 
c/o Rust Consulting, Inc. 

P.O. Box 24607 
West Palm Beach, FL 33416. 
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McKesson Claims Administrator 
c/o Complete Claim Solutions, Inc. 

P.O. Box 24607 
West Palm Beach, FL  33416 

Toll Free Number:  877-625-9414 
 
Dear Consumer of Brand Name Drugs: 
 

This letter includes a check from a Court-approved settlement. 
This is not an ad or solicitation. 
Please read this letter carefully. 

 
 Enclosed please find a check made out to you, as your share of the damages in a lawsuit recently settled in 
the United States District Court for the District of Massachusetts, New England Carpenters Health Benefits 
Fund v. First DataBank, Inc., C.A. No. 1:05-CV-11148-PBS. 
 
 This letter is designed to explain why you are receiving this check and answer any questions you may have.  
For more information, you may go to the settlement website, www.AWPclassaction.com, or call the Claims 
Administrator at 1-000-000-0000.   
 
• Why am I getting this check?  The settlement of this case resulted in a payment of damages for all persons 
in the class.  The Claims Administrator has determined that you are part of the Class because at some point 
during the Class Period, you purchased a drug from certain large chain or mail-order pharmacies and according 
to the lawsuit overpaid.  You are therefore entitled to receive the enclosed check as your share of the settlement.  
In exchange for settlement, any claims you may have against McKesson arising from this case have been 
released, whether or not you cash this check. 
 
• What is the lawsuit about?  The lawsuit alleged that all persons who paid for many common brand-named 
drugs during the period August 2001 through the present, paid too much as a result of actions by McKesson. 
 
 In 2008, after more than 3 years of litigation, the parties agreed to settle the case instead of going to trial.  In 
settling the case, McKesson denies any wrongdoing and is settling this lawsuit to avoid further litigation.  On 
___________________, the court gave final approval to the terms of the settlement. 
 
 The settlement provides $350 million to those who purchased certain brand drugs for use (and not for resale) 
during the Class Period.  Cash paying consumers will share $40,425,000  of the settlement, while third-party 
payors (such as employee benefit plans and insurance companies) will share $288,000,000 and those making a 
percentage co-payment will share $20,900,000. 
 
• I never applied to be part of a lawsuit.  The court allowed the case to be settled as a class action.  The 
plaintiffs brought the case not just in their own names, but on behalf of everyone who purchased a brand-name 
drug and meets the class definition.  Class actions are often approved by the courts when it would be too 
difficult or expensive for other potential plaintiffs to sue individually. 
 
• Do I have to pay anything?  No.  You have no obligation of any kind.  This is not an advertisement or 
contest.  We are not selling anything.  This check is yours pursuant to orders of a United States District Court. 
 
• Is there a problem with these drugs?  No.  This case does not raise any question about the safety or 
effectiveness of any drug.  This lawsuit is only about the pricing of the drug. 
 
• How did you get my name?  The Court authorized counsel for the class to subpoena electronic information 
from the ten largest retail pharmacy providers.  This information was strictly limited to the names, addresses, 
and amounts paid, and is guarded under federal privacy regulations to insure that no one sees it except the 
Claims Administrator, who used the data to calculate the checks and send them to you.  The Court ordered that 
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all purchase information “shall be held confidential and shall not be released to any other person or entity except 
for a Business Associate of the Claims Administrator necessary to administer the settlement.” 
 
 The Court order also provides that when the case is completed, the confidential information – and all copies 
of it – will be destroyed. 
 
• I don’t want anyone else to know my personal medical information.  We agree!  Under the Court order, 
we will not give this information to anyone else, will use it only to see that people like you get paid what you are 
owed in this case, and will then see to it that the information is destroyed.  The only medical information given 
to the Claims Administrator is the fact that you paid for one or more prescriptions of the drugs at issue. 
 
 
• I have more questions.  Please feel free to contact the Claims Administrator at 1-877-625-9414, or go to 
the settlement website, www.AWPclassactions.com.  The website also includes the settlement agreement, the 
court-approved notice to the class, and various orders issued by the court in this case. 
 

Very truly yours, 
 
Claims Administrator 
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